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CASENOTE
Arsenic and Old Lace: The EPA

should not have approved a Water
Quality Standard for arsenic that is
below natural background levels in

City of Albuquerque v. Browner
In the case City of Albuquerque v. Browner,' the New Mexico
Federal District Court upheld The United States Environmental Protection
Agency's ("EPA's") approval of a water quality standard promulgated by
the Isleta Indian Pueblo, but the EPA should not have approved the
standards in the first place. The EPA directly inserted the Pueblo's
standard into the City of Albuquerque's permit which, as a result, would
have required the City to remove natural levels of arsenic from the Rio
Grande River. The Clean Water Act authorizes the promulgation of this
water quality standard, and it limits the executing agencies to only
regulate pollution that is produced by man. The Pueblo's water quality
standard, as applied in this case, requires the City of Albuquerque to
remove natural levels of arsenic from the Rio Grande. Thus, this water
quality standard reaches beyond the scope of authority given to executing
agencies by the Clean Water Act. Since the water quality standard at
issue in City of Albuquerque v. Browner is beyond the limits of the
authorizing statute, the EPA should not have approved it.
STATEMENT OF THE FACTS OF THE CASE
The groundwater associated with the Rio Grande contains arsenic
naturally.2 The Rio Grande flows through the Isleta Indian Pueblo ("the
Pueblo"), located approximately five miles downstream from the City of
Albuquerque's waste treatment facility.3 Indian tribes such as the Pueblo
may act as states under the Clean Water Act ("CWA").4 The EPA
recognized the Pueblo as a state for purposes of the CWA on October 12,

1. City of Albuquerque v. Browner, 865 F. Supp. 733 (D.N.M. 1993).
2. "Arsenic concentrations exist in the natural Rio Grande basin soils and in [the]
groundwater." City of Albuquerque's Memorandum in Support of Motion for Summary
Judgment at 20, City of Albuquerque v. Browner, 865 F. Supp. 733 (No. 93-82-M Civ.).
3.City of Albuquerque v. Browner, 865 F. Supp. at 742.
4. 33 U.S.C. § 1377 (1988).
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1992. On December 24, 1992, the EPA approved the Pueblo's proposed
water quality standards, which includes an arsenic standard that is more
stringent than the State of New Mexico's arsenic standard.6
New Mexico's arsenic standard is 20 parts per billion, whereas the
Pueblo's arsenic standard is 17 parts per trillion! The Pueblo's arsenic
standard is both 1,000 times stricter than the federal Safe Drinking Water
Standard and below the detectable level.' Arsenic can be detected only
at levels greater than or equal to one part per billion."' The Pueblo's
arsenic standard is below the levels of arsenic that naturally occur in
Albuquerque's groundwater by a factor of 1,000.10 Albuquerque subsequently challenged EPA's approval of the Pueblo's water quality
standards by filing a complaint on January 25,1993 on the basis, interalia,
that the EPA violated the Administrative Procedure Act." Albuquerque
did not challenge the Pueblo's water quality standard specifically on the
basis that the standard is beyond the CWA's authority. Because of the
narrow standard of review afforded an agency decision, and the basis on
which Albuquerque challenged the standard, Judge Edwin L. Mechem of
the New Mexico Federal District Court upheld the Pueblo's arsenic
standard. 3
After the EPA approved the Pueblo's water quality standards, it
revised the City of Albuquerque's National Pollutant Discharge Elimination System ("NPDES") permit."4 While Albuquerque was challenging
the Pueblo's water quality standards in court, the EPA incorporated the
standards directly into Albuquerque's Draft NPDES permit.'5 EPA gave
public notice of its Draft NPDES permit for Albuquerque on July 10,
1993.16 After Judge Mechem rendered his decision in City of Albuquerque
5. City of Albuquerque v. Browner, 865 F. Supp. at 736.

6. Id.
7. City of Albuquerque's Memorandum in Support of Motion for Summary Judgment at

19.
8. City of Albuquerque v. Browner, 865 F. Supp. at 742.
9. City of Albuquerque's Memorandum in Support of Motion for Summary Judgment at
19 (emphasis in original).
10. 'The average arsenic concentration in the well field which provides [Albuquerque's)
drinking water supply is 17 parts per billion." City of Albuquerque's Memorandum in

Support of Motion for Summary Judgment at 19 (emphasis in original). See also C.E. Chapin

& N.W. Dunbar, A Regional Perspective on Arsenic in Waters of the Middle Rio Grande Basin,
New Mexico, 39 Ann. N.M. Water Conf. Proc. (forthcoming 1995); City of Albuquerque v.
Browner, 865 F. Supp. at 742 ("arsenic occurs naturally in Albuquerque's ground water at
relatively high levels .... ").
11. City of Albuquerque v. Browner, 865 F. Supp. at 736.
12. Id.
13. Id. at 741.
14. Id. at 736.
15. Id.
16. Stipulation and Agreement regarding NPDES Permit No. NM0022250, April 15, 1994,
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v. Browner, the City of Albuquerque, together with the EPA, the Pueblo,
and the New Mexico Environment Department entered into an agreement
that resulted in the issuance of a "Reissued Permit" to Albuquerque. 7
The Reissued Permit's arsenic discharge level requirement is 13.7
micro-grams per liter, or 13.7 parts per billion. 8
BACKGROUND
The Administrative Procedure Act ("APA") provides the test for
whether a statute authorizes a particular regulation or agency decision.
Section 706(2)(A)-(D) of the APA applies to notice and comment rule
makings that are not "on the record" rule makings. 9 Subsection (C)
provides that a reviewing court shall "hold unlawful and set aside agency
action, findings, and conclusions found to be... in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right."2°
EPA's interpretation of the CWA is invalid when it "clearly contradicts
the will of the legislature."' If the CWA is silent on the challenged
agency decision at issue, "the question becomes whether the agency
regulation is a permissible construction of the statute."22 The Sixth
Circuit of the Federal Court of Appeals stated that it is "the agency's
province to strike a reasonable balance between competing statutory
policies."' Even if a court were to find that an agency's decision clearly
contradicts the authorizing statute, the court may not impose its own
conclusion upon the agency.' Rather, the court must remand the matter
EPA-New Mexico Environment Department-City of Albuquerque-Pueblo of Isleta at 1.
17. Id. at 2.
18. Id. at p.2 of Part I.
19. 5 U.S.C. § 706(2)(A)-(D) (1994). When the City of Albuquerque v. Browner court declared
the standard of review, it failed to consider subsections (B) and (C) of the APA, which are
applicable to notice and comment rule makings along with subsections (A) and (D). Perhaps
one reason is that the City of Albuquerque did not raise section C specifically. City of
Albuquerque v. Browner, 865 F. Supp. at 737. Ironically, the court included subsection (E)
which only applies to rule makings that are "on the record;" subsection (E) allows a
reviewing court much more latitude than does (A) through (D). Id.
20. 5 U.S.C. § 706(2)(C) (1994).
21. Smith v. Babcock, 19 F.3d 257, 261 (6th Cir. 1994) (holding that agency policy that
reduced welfare benefits if recipient voluntarily terminated employment did not "clearly
contradict the will of the legislature").
22. K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291-92 (1988) (holding that a Custom
Service regulation permitting the importation of certain goods was a "permissible
construction" of the Tariff Act).
23. International Bhd. of Teamsters v. ICC, 801 F.2d 1423, 1430 (D.C. Cir. 1986) (deciding
that the Interstate Commerce Commission's approval of rail carrier's acquisition of motor
carrier without considering whether the motor carrier would aid in rail carrier's operations
was not a policy decision and was invalid).
24. See Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (holding that court
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to the agency for "additional investigation or explanation."2
This standard of review is deferential;' however, "deference is
not a unitary concept, to be applied with equal force to all issues in a
case."2 The agency's interpretation warrants more deference when it
"may fairly be characterized as being infused with the agency's expertise." Courts are as equally skilled at narrowly dissecting a statute as
are agencies.2 ' The decision of an agency deserves more deference when
it is "informed by notions of ... policy," but deserves less deference
when the agency asserts that its "hands are tied" by the statute.'"Also,
statutory interpretations "which yield internal inconsistencies or render
some portion of the text superfluous are to be avoided."'
ANALYSIS
In City of Albuquerque, the New Mexico Federal District Court had
the opportunity to squarely address the question of whether water
quality standards are valid under the CWA when they are below natural
water constituent levels, but it declined to do so. This is a question of
first impression in New Mexico, and no other jurisdiction has directly
addressed the issue.' EPA's approval of the Pueblo's arsenic standard
of appeals has initial subject matter jurisdiction over Nuclear Regulatory Commission
decisions that deny citizen petitions).
25. Id. at 744.
26. K Mart Corp., 486 U.S. at 292.
27. National Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 170 (D.C. Cir. 1982).
28. Process Gas Consumers Group v. United States Dep't of Agric., 694 F.2d 778, 792
(D.C. Cir. 1982) (en banc) (footnote omitted) cert. denied sub nora., United States Gas Pipeline
Co. v. FERC, 461 U.S. 905 (1983).
29. Gorsuch, 693 F.2d at 169.
30. Process Gas Consumers Group, 694 F.2d at 792.
31. Smith, 19 F.3d at 263.
32. City of Albuquerque v. Browner, 865 F. Supp. at 742.
33. Other courts have reviewed standards that may be exceeded during temporarily high
natural levels of water constituents. See, AMAX, Inc. v. Colorado Water Quality Control
Comm'n, 790 P.2d 879, 886 (Colo. 1989) (addressing spring runoff, storms, drought). Some
standards can be modified if unattainable due to natural conditions. See Mathies Coal Co.
v. Commonwealth, 559 A.2d 506, 511 (Pa. 1989) (citing 25 Pa. Code § 93.4(b)). Other states'
standards allow an increase of pollutants from natural levels. See Oregon Natural Resources
Council v. Lyng, 882 F.2d 1417, 1424 (9th Cir. 1989) (allowing increases of turbidity from
non-point sources to exceed natural levels by up to 10 per cent), amended on other grounds,
899 F.2d 1565 (9th Cir. 1990). Courts have also reviewed standards that allow no introduction of pollutants above natural levels. See e.g., Simpson Tacoma Kraft Co. v. State, 835 P.2d
1030, 1032 (Wash. 1992) (en banc); Miners Advocacy Council, Inc. v. State, 778 P.2d 1126,
1130 (Alaska 1989), cert. denied, 493 U.S. 1077 (1990). The courts that have reviewed similar
questions have addressed whether permits, not water quality standards, are valid when they
would require effluent limitations that are below natural background levels. See Gorsuch, 693
F.2d at 164-65; Appalachian Power Co. v. Train, 545 F.2d 1351, 1377 (4th Cir. 1976).
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is considered a notice and comment rulemaking decision under authority
of the CWA for purposes of judicial review. ' The APA directs courts
to hold that notice and comment rule making decisions are invalid when
they are beyond statutory authority.'
The Congress limits the CWA's regulation of pollutant discharges
to control only the addition of pollutants into waters of the United
States.,3 An arsenic standard that is below natural levels regulates
constituents naturally preexisting in the waters of the United States, not
just added pollutants. Thus, approval of an arsenic standard that is below
the natural levels of water constituents within waters of the United States
is in excess of the CWA's limitations. Therefore, as a notice and comment
rule making decision beyond statutory authority, EPA's decision to
approve the Pueblo's arsenic standard should have been invalidated on
the ground that it exceeds the scope of the CWA.
L Regulation of natural levels of constituents is beyond the scope of
the CWA.
The scope of the CWA is limited to the pollution of man,
excluding standards that regulate natural water constituents. Congress
intended to limit application of the CWA to only the environmental
pollution produced by man. Also, the CWA's structure and text require
the EPA to invalidate water quality standards that regulate levels of
natural water constituents.
a. Goals of CWA do not include enhancement of natural conditions.
Congress explicitly stated the goals of the CWA: "[tihe objective
of this chapter is to restore and maintain the chemical, physical, and
biological integrity of the Nation's waters."37 There is no better definition
of the "chemical, physical, and biological integrity" than that integrity

34. See Administrative Procedure Act, 5 U.S.C. § 553(a) (1994) (every rulemaking requires
notice and comment unless it fits within two narrow exceptions); City of Albuquerque v.
Browner, 865 F. Supp. at 737 (stating that standard of review for notice and comment
rulemaking applies in this case); see also supra note 19 and accompanying text.
35. 5 U.S.C. § 706(2)(C) (1994).

36. 33 U.S.C. §§ 1251(a)(1), 1362(7), 1362(12) (1988). The underground waters of the Rio
Grande are interrelated to the river. City of Albuquerque v. Reynolds, 71 N.M. 428, 432
(1963). Because of this interrelationship, it is likely that they are also "waters of the United
States." See Town of Norfolk v. United States Army Corps of Eng'rs, 968 F.2d 1438,1450 (1st
Cir. 1992) (stating that an interrelationship between ground and surface water can support
a finding that groundwater is "waters of the United States;" and that such a finding is within
the discretion of the EPA).
37. 33 U.S.C. § 1251(a) (1988).
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nature herself would provide were it not for the influence of man. This
definition is best articulated by The House Committee on Public Works:
Subsection (a) of section 112511 declares the objective of this
legislation to be the restoration and maintenance of the
chemical, physical, and biological integrity of the Nation's
waters. The word "integrity" as used is intended to convey a
concept that refers to a condition in which the natural structure and function of ecosystem is maintained .... Although
man is a "part of nature" and a product of evolution, "natural"
is generally defined as that condition in existence before the
activities of man invoked perturbation which prevented the
system from returning to its original state of equilibrium.,
Therefore, this provision can only mean the restoration and maintenance
of the natural condition of the Nation's waters. Restoration and maintenance of the natural condition of the Nation's waters does not include a
change or improvement from natural conditions, such as removal of
natural levels of arsenic from the Rio Grande.
The goals of the CWA continue: "In order to 'achieve [the
restoration and maintenance of the integrity of the nation's waters,] it is
hereby declared that... (1) it is the national goal that the discharge of
pollutants into the navigable waters be eliminated by 1985; [and] (2) ...
an interim goal of water quality which provides for the protection and
propagation of fish . . . and provides for recreation . . . ." Since the
main objective is to restore and maintain the natural condition of the
Nation's waters, the goal of elimination of pollutant discharges was not
meant to include discharges of natural levels of water components.
The characterization of the interim goal of subsection (2) as a
"fishable and swimmable goal" is unfortunate. Because of this characterization, the fishable and swimmable goal is often used to defend
standards that are beyond the scope of authority given by the CWA. °
For example, the EPA responded to those who were concerned that tribes
may impose water quality standards that are below natural levels by
saying that the EPA "believes that criteria sufficiently stringent to meet
38. H.R. Rep. No. 911, 92d Cong., 2d Sess. 76-77 (1972).
39. 33 U.S.C. § 1251(a)(1)-(2) (1988). "Discharge of a pollutant" is "any addition of any
pollutant to navigable waters from any point source." 33 U.S.C. § 1362(12) (1988). "Navigable

waters" is later defined as "waters of the United States, including the territorial seas." 33
U.S.C. § 1362(7) (1988). The "interim" goal is commonly referred to as the "fishable and
swimmable" goals of the CWA. See EPA's Memorandum in Support of its Motion for
Summary Judgment at 36, City of Albuquerque v. Browner, 865 F. Supp. 733 (No. 93-82-M
Civ.); 56 Fed. Reg. 64,876, 64,886 (1991).
40. E.g., EPA's Memorandum in Support of its Motion for Summary Judgment at 36-37,
City of Albuquerque v. Browner; 56 Fed. Reg. 64,876, 64,886 (1991).
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the fishable and swimmable goals may not be disapproved under the
CWA, on the grounds that such criteria are more stringent than natural
background water quality."'
However, since standards that control natural water constituent
levels are beyond the scope of the ultimate goal of pollutant elimination,
then they are likewise beyond an interim goal. The EPA affirmatively
stated in its Memorandum in Support of its Motion for Summary
Judgment in the City of Albuquerque v. Browner case: "A standard cannot
violate the goals of the CWA by being too stringent."42 States may
impose strict water quality standards.' "Declaring... standards invalid
because they are too stringent violates both the [CWA] itself and case law
interpreting the statute."44 However, declaring a standard invalid
because it is too strict is different from declaring it invalid because it is
beyond the scope of the authorizing statute. A valid standard may be so
strict as to not permit any pollutant discharge.' Yet when a standard
requires not only zero pollutant discharge, but also the removal of
constituents found naturally in the waters of the United States, such as
the arsenic standard in the instant case, it is beyond the authority of the
CWA."
b. Structure of CWA does not allow regulation of naturally occurring water constituents.
The CWA provides for a complex relationship between water
quality standards and effluent limitations.47 This structure precludes

41. 56 Fed. Reg. 64,886.
42. EPA's Memorandum in Support of its Motion for Summary Judgment at 38.
43. "If the statels] wish to achieve better water quality, they may, even at the cost of
economic and social dislocations." United States Steel Corp. v. Train, 556 F.2d 822, 838 (7th
Cir. 1977). The Train court's holding that an application requires a formal hearing was later
abandoned. See City of West Chicago v. United States Nuclear Reg. Com'n, 701 F.2d 632 (7th
Cir. 1983).
44. Homestake Mining Co. v. EPA, 477 F.Supp. 1279, 1284 (D.S.D. 1979).
45. See, e.g., Simpson Tacoma Kraft Co., 835 P.2d at 1032.
46. See Appalachian Power Co. v. Train, 545 F.2d 1351, 1377 (4th Cir. 1976) (when
dischargers are "required to treat and reduce pollutants other than those added by the plant
process ... ltlhis, we are of opinion, is beyond the scope of EPA's authority"). See also,
United States v. Law, 979 F.2d 977,979 (4th Cir. 1992), cert. denied, 113 S.Ct. 1844 (1993). Law
declared that it was error for a jury instruction to state: "'Jilt is not a defense.., that some,
or all, of the pollutants . . . originated at places not on the defendants' property."' Id.
(emphasis in original). The decision was affirmed, however, because the erroneous jury
instruction was unnecessary to the outcome. Id. at 980.
47. See William R. Rodgers, Environmental Law §§ 4.1, 4.7 at 259-62, 350-52 (2d ed. 1994)
(citing EPA v. State Water Resources Control Bd., 426 U.S. 200 (1976); Rybachek v. EPA, 904
F.2d 1276, 1282 (9th Cir. 1990) (describing the different methods required for determining
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water quality standards that are below natural levels of water constituents in two ways. First, the provision that requires the EPA to review
water quality standards is rendered superfluous if the CWA allows
standards that'are below natural levels of water constituents. Second, the
provision that allows for modification of water quality related effluent
limitations becomes the rule instead of the exception if standards are
promulgated that are below natural water constituent levels. Finally,
effluent limitations that are based upon the "best available technology
economically achievable" ("BAT") are still viable under the interpretation
of the CWA that does not provide for regulation of natural water
constituents.
1. Structure of CWA
The CWA provides that water quality standards must "consist of
the designated uses of the navigable waters involved and the water
quality criteria for such waters based upon such uses." Also, the water
quality standards must "be established taking into consideration their use
and value for public water supplies, propagation of fish and wildlife,
recreational purposes, and agricultural, industrial and other purposes,
and also taking into consideration their use and value for navigation."49
Generally, a regulated entity must only comply with the
provisions of its NPDES permit.' The numerical effluent limitations that
are placed into the NPDES permit depend upon the regulated constituent.' If the regulated constituent is considered a conventional pollutant,
then the effluent limitation must be equivalent to the "best practicable
control technology currently available" ("BPT").' 2 If the regulated
constituent is considered a toxic pollutant, such as arsenic,' then the
effluent limitations must be equivalent to the BAT.'
However, water quality standards are not irrelevant to the
effluent limitations that must be met by a discharger. If the BPT or BAT
effluent limitation value is inadequate to achieve the water quality

technology-based effluent limitations).
48. 33 U.S.C. § 1313(c)(2)(A) (1988).
49. Id.

50. See 33 U.S.C. § 1311 (1988); 33 U.S.C. § 1342(k) (1988) ("Compliance with a permit
issued pursuant to this section shall be deemed compliance, for purposes of sections 1319
and 1365 of this title, with sections 1311, 1316, 1317, and 1343 of this title, except any
standard imposed under section 1317 of this title for a toxic pollutant injurious to human
health."); Rodgers, supra note 47, §4.7, at 352.
51. See 33 U.S.C. § 1311(b) (1988).
52. 33 U.S.C. § 1311(b)(1)(A) (1988).
53. 40 C.F.R. § 401.15(b) (1995).
54. 33 U.S.C. § 1311(b)(2)(A) (1988).
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standards desired in a portion of navigable water, then more stringent
"water quality related effluent limitations" ("WQRELs") may be established to ensure attainment of the desired water quality.'5 The WQRELs
are the mechanisms that relate water quality standards to the effluent
levels that dischargers must meet, and they are the basis of the arsenic
effluent limitation in the instant case.
The EPA's regulations allow adjustment of effluent standards to
"reflect credit for pollutants in the discharger's intake water" if certain
conditions are met. 6 These regulations may remedy due process
problems by not requiring a discharger to remove water constituents that
he did not place in the water.57 However, these regulations do not
remedy the problem that the water quality standards that drive the
WQRELs are beyond the scope of the CWA when they are below the
naturally occurring levels of water constituents.
2. Provision requiringEPA review of water quality standards is
rendered superfluous if approval is given to any standards that are below the
national standard.
The CWA provides that the Administrator of EPA must review
any state's proposed standards to ensure they are consistent with the
Act's requirements.'6 The EPA has narrowed this review significantly:
the "EPA does not require justification or other evaluation of the scientific
merit of criteria which, based on a comparison with the EPA's CWA
section 304(a) criteria recommendations, meet or exceed levels of water
quality necessary to support fishable and swimmable goals."' Significantly, the EPA does not ensure that the water quality standards
proposed by a state are not below the natural levels for any constituent
within the stream or stream system for which the standard is promulgated.' Therefore, the EPA's regulations did not allow comparison of the

55. 33 U.S.C. § 1312(a) (1988).
56. 40 C.F.R. § 122.45(g) (1994); id.at § 129.6 (adjustments for toxic pollutants in intake
water).
57. While commenting on the due process question, the Third Circuit Court of Appeals
stated: "all courts have either recognized the need for credit adjustments or have
acknowledged that the Net-Gross Regulations meet that need." American Iron and Steel Inst.
v. EPA, 543 F.2d 521, 527 n.13 (3d Cir. 1976) (holding that older yet substantially similar
regulations providing for credit of constituents in intake water were unreviewable 12 in the
absence of any action regarding a specific permit).
58. 33 U.S.C. § 1313(c) (1988). Congress authorized the EPA to treat indian tribes, which
includes Isleta Pueblo, as states under the CWA. 33 U.S.C. § 1377 (1988).
59. 56 Fed. Reg. at 64,886. EPA's regulations for reviewing water quality standards are
codified at 40 C.F.R. § 131.5-.6 (1994).
60. The arsenic concentration in the Rio Grande naturally varies geographically. Chapin
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Pueblo's standard with naturally occurring levels of arsenic. The EPA's
construction of the CWA allows approval whenever a state's criterion is
below a certain value. Since it is doubtful that the simple comparison of
two values requires the expertise of the EPA, the EPA's construction
renders the review provision of the CWA superfluous. Statutory
constructions that render any provision superfluous must be avoided. 61
Thus, the EPA's construction of the CWA that allows standards that
regulate naturally occurring water constituents, such as the Pueblo's
arsenic standard, renders the review provision superfluous and is
incorrect.
3. Provisionsallowing permit modification of water quality-related
effluent limitations becomes rule rather than exception when natural constituent background levels are regulated.
Permits that include the water-quality related effluent limitations
for conventional pollutants may be modified when an applicant
demonstrates that the water quality benefits gained are not reasonably
related to the economic and social costs.' However, this "modification"
becomes the rule rather than the exception when naturally occurring
levels of water constituents are regulated. The benefits gained from
water-quality related effluent limitations that regulate naturally occurring
water constituents, such as in this case, are not reasonably related to the
costs. This is because naturally occurring levels of water constituents are
based upon natural, and not upon human factors.6
Furthermore, permits that include water quality-related effluent
limitations for toxic pollutants, such as arsenic," may be modified when
the applicant demonstrates that the modified requirements represent the
"maximum degree of control within the [applicant's] economic capability."' A discharger can only control those pollutants that he discharges
to the system. No amount of "economic capability" can give a discharger
control over naturally occurring water constituents that enter the system
from natural sources foreign to the discharger's operations. Thus, effluent
limitations that include water quality standards that are below natural
water constituent levels are always beyond the "maximum degree of
& Dunbar, supra note 10. This fact emphasizes the absurdity of imposing one water quality
standard value on an entire stream system. The water quality standards should reflect the
natural concentrations as accurately as possible; for instance, the average natural
concentration could be given seasonally and for individual areas.
61. See Smith, 19 F.3d at 263.
62. 33 U.S.C. § 1312(b)(2)(A) (1988).
63. See Chapin & Dunbar, supra note 60; infra part II.a.
64. 40 C.F.R. § 401.15(6) (1995).
65. 33 U.S.C. § 1312(b)(2)(B) (1988).
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control within the [discharger's) capability."
These modification provisions are impliedly "exception" procedures." Yet modification is necessary in every situation when effluent
limitations are based upon water- quality standards that regulate
naturally occurring water constituents.67 Thus, these modification
provisions in effect become the rules instead of the exceptions. Since the
Congress intended for these modification provisions to be exceptions, the
Congress could not have intended for the CWA to extend to regulating
naturally occurring water constituents found in the intake water of a
discharger, such as the arsenic standard in this case. Therefore, allowing
standards that are below the naturally occurring levels of water constituents upsets the statutory scheme.
4. The interpretationof the CWA that does not authorize regulation
of naturally occurring water constituents limits, but does not eliminate BAT.
The effluent limitations included in NPDES permits are normally
set by the BAT value. The purpose of this paper is to investigate the
validity of water quality standards that are below natural levels of water
constituents, since that was the question in front of Judge Mechem.'
The more stringent water quality standards are only included as effluent
limitations in a discharger's permit when the technology based effluent
limitation values (BAT and BPT limitations) will not attain the water
quality standards for a given navigable stream.' In the general case, a
"discharger's performance is now measured against strict technologybased effluent limitations-specified levels of treatment-to which it must
conform, rather than against limitations derived from water quality
standards to which it and other polluters must collectively conform."'0
The CWA "focuses primarily on the technological control of pollution at

66. See 33 U.S.C. § 1312(b) (1988) (stating the exceptional conditions under which a
modification of an effluent limitation can be approved).
67. The City of Albuquerque challenged EPA's approval of the Pueblo's standard before
the standard was reflected in its NPDES permit, so the City did not seek this "modification"
procedure prior to the instant suit. See City of Albuquerque, 865 F. Supp. at 733, 736.
68. As opposed to permit requirements (either technology-based or water quality related)
that are below natural water constituent levels. See City of Albuquerque v. Browner, 865 F.
Supp. 733.
69. See 33 U.S.C. § 1312(a) (1988); discussion of the CWA's structure supra part L.b.1.
70. EPA v. State Water Resources Control Bd., 426 U.S. 200, 204-05 (1976) (footnote
omitted); 33 U.S.C. § 1311 (1988). After this decision, the CWA was amended to "reinstat[e]
the water quality model for important categories of discharges." Rodgers, supra note 47, §
4.1, at 262 (citing 33 U.S.C. § 1311(g)-(k)); see also 33 U.S.C. § 1314(1) (requiring individual
control strategies for toxic pollutants in water bodies that do not meet water quality
standards).
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its source rather than on the achievement of water quality standards for
receiving waters."71 Even BAT effluent limitations must "result in
reasonable further progress toward the national goal of eliminating the
discharge of pollutants."' However, the BAT effluent limitations can
only address the overall goal of "eliminating the discharge of all
pollutants," which does not necessarily include eliminating the discharge
of naturally occurring water constituents, such as the arsenic in this case.
Therefore, BAT effluent limitations are still viable under the interpretation
of the CWA that does not provide for regulation of natural water
constituents, even though they may be limited by the overall goal of the
CWA.
c. Text of CWA does not allow regulation of naturally occurring
water constituents.
Several areas of the text of the CWA limit its provisions
exclusively to pollution caused by man. First, the CWA regulates only the
"discharge of a pollutant" from a point source, as opposed to through a
point source. Second, in order to promulgate water quality standards, the
state must consider the water's "use and value" for various purposes.
Third, naturally occurring water components are not included within the
definition of "pollutant." Finally, the text provides that in order for
standards to be directly applied in effluent limitations in permits, they
must be "reasonably expected to contribute to the attainment or maintenance" of the desired water quality.
1. Definition of "dischargeof a pollutant" from a point source does
not include discharges through a point source.
The CWA provides that any "discharge of a pollutant" without an
NPDES permit is prohibited.7' The CWA defines the term "discharge of
a pollutant" to mean "any addition of any pollutant to navigable water
from any point source."74 The federal appellate court in Gorsuch
declared that the EPA had the discretion to define the meaning of
"addition."' However, othe Gorsuch court went on to observe that had

71. Pacific Legal Foundation v. Quarles, 440 F.Supp. 316, 326 (C.D. Cal. 1977), affd 614
F.2d 225 (9th Cir.), cert. denied sub nom., Kilroy v. Costle, 449 US. 825 (1980).
72. 33 U.S.C. § 1311(b)(2)(A) (1988).
73. 33 U.S.C. § 1311(a) (1988).
74. 33 U.S.C. § 1362(12) (1988).
75. Gorsuch, 693 F.2d at 174-75 (approving the EPA's conclusion that fish pieces passed
through a hydro-electric dam's turbines did not constitute an "addition of pollutants" under
the CWA).
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Congress wanted to expand the application of the CWA, it "could easily
have chosen suitable language, e.g., 'all pollution released through a
point source.' Instead, as we have seen, the NPDES system was limited
to 'addition' of 'pollutants' 'from' a point source."76 Thus, as recognized in Gorsuch, Congress' choice of language indicates that it did not
intend to include natural levels within the regulatory scheme of the
CWA.
The EPA argued in Gorsuch that "any addition must occur 'from'
a point source and not merely through a point source."7' The EPA
argued further that "the point source itself must introduce a pollutant
into water from the outside world."' The Gorsuch court held that EPA's
definitions were permissible constructions of the Clean Water Act, but
did not discuss whether the EPA's construction was mandated by the
CWA. Yet the court did state that "[wlithout causation, there is no legal
responsibility for removing pollutants from the water."'" Whenever
natural water constituents exist in the intake water, the discharger cannot
be said to have caused the addition of those particular constituents to the
discharge water. As recognized by the 4th Circuit Court of Appeals,
"[t]hose constituents occurring naturally in the waterways . . . do not
constitute an addition of pollutants by a plant through which they pass. "' °
By contrast, regulation of "added" pollutants would not be
beyond the scope of the CWA even if the regulation were below natural
background levels. For instance, a discharger that imports arsenic from
another place for discharge could, within the scope of the CWA, be held
to a discharge standard below the natural background levels, since he
truly is "adding" the arsenic to the river system. However, in many cases
dischargers take water from the same body of water into which they
discharge.8 When dischargers are "required to treat and reduce pollut76. Id. at 176.
77. Id. at 175 n.58.
78. Id. Also, "EPA contended that for addition of a pollutant to occur within the definition
in section 11362(12)] the point source must introduce the pollutant into the water." United
States ex rel. TVA v. Tennessee Water Quality Control Bd., 717 F.2d 992 (6th Cir. 1983), cert.
denied, 466 US. 937 (1984).
79. Gorsuch, 693 F.2d at 174 n.57 (citing Appalachian Power Co. v. Train, 545 F.2d 1351,
1377 (4th Cir. 1976)).
80. Appalachian Power Co. v. Train, 545 F.2d 1351,1377 (4th Cir. 1976) (emphasis added);
see also American Iron and Steel Inst. v. EPA, 543 F.2d 521, 527 (3d. Cir 1976) (recognizing
the need to adjust required discharge levels to account for intake levels of waterborne
constituents); American Petroleum Inst. v. EPA, 540 F.2d 1023, 1034-35 (10th Cir. 1976)
(recognizing that a due process requires that a discharger not be penalized 'because of
circumstances beyond its control") (citation omitted) cert. denied sub nom., Exxon Corp. v.
EPA, 430 U.S. 922 (1977).
81. See, e.g., City of Albuquerque v. Browner, 865 F. Supp. 733; Appalachian Power Co., 545
F.2d 1351 (considering a dam on a navigable river); South Carolina Wildlife Fed'n, 457 F.Supp.
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ants other than those added by the plant process ... [tihis, we are of
opinion, is beyond the scope of EPA's authority."8
Likewise, the proposition that the redeposition of dredged
material is an "addition" and thus a pollutant does not control the
question of the validity of standards below natural background constituent levels. The federal appellate court for the Eleventh Circuit in United
States v. M.C.C. of Florida, Inc.' declared that redepositing dredged
material back into the waters from which is came was an "addition" of
pollutants within the meaning of the CWA." Although the dredged
material was naturally present in the water, the redepositing of the
material altered the "physical and biological integrity" of the area in its
natural state.' This is not the case when naturally occurring water
constituents are passed through a point source; they are simply moved
from one place to another, so there is no additional loading of pollutants
M Therefore,
on the system."
the "discharge of a pollutant" does not
include naturally occurring levels of water constituents.
2. The state promulgating the water quality standard must account
for natural levels of water constituents when considering the water's "use and
value," which implies that background levels must be considered.
The CWA requires that the water's "use and value" for certain
uses must be accounted for, which implies that background levels must
be considered. Section 1313(c)(2)(A) of the CWA requires that when
standards are promulgated, consideration must be taken of the water
body's "use and value for public water supplies, propagation of fish and
wildlife, recreational purposes, and agricultural, industrial and other
purposes, and ... navigation."87 While the phrase "use and value" has
not been construed by a court, its plain meaning would suggest that
naturally occurring levels of water constituents should be' taken into
account when designating a particular body of water for a particular use.
If a water body naturally contains a higher than recommended amount
of a toxic substance, such as arsenic; then it should not be designated for

118 (same); American Iron and Steel Inst., 543 F.2d 521 (discussing regulations that account

for pollutants in a plant's intake); American Petroleum Inst., 540 F.2d 1023 (same).
82. Appalachian Power Co., 545 F.2d at 1377.
83. 772 F.2d 1501, 1506 (11th Cir. 1985), cert. granted and judgment vacated on other
grounds, 481 U.S. 1034 (1987).
84. Id.
85. Id.
86. See Bettis v. Town of Ontario, 800 F.Supp. 1113, 1119 (W.D.N.Y. 1992) ("Simply
moving water from one place to another, therefore, does not constitute the discharge of a
pollutant under the Act.").
87. 33 U.S.C. § 1313(c)(2)(A) (1988) (emphasis added).

Fall 19951

ARSENIC AND OLD LACE

drinking. This section of the CWA precludes promulgation of water
quality standards that attempt to make a water body acceptable for a use
for which it is naturally not acceptable. Thus, this section of the CWA
precludes water quality standards that are below the natural levels of
water constituents.
3. The definition of "pollutant" does not include naturally occurring
water constituents, so natural background levels must be the basis of water
quality standards.
The CWA provides for the regulation of "pollutants," not
naturally occurring water constituents, so natural background levels must
be the basis of water quality standards. Section 1362(6) of the CWA
defines "pollutant," to include "solid waste and various other specified
types of matter 'discharged into water." "Water itself, however, is not
a pollutant. Simply moving water from one place to another, therefore,
8
does not constitute the discharge of a pollutant under the Act."
Otherwise, water discharged into itself would be considered a pollutant.
Constituents that naturally pre-exist in the water likewise are not
"discharged into water," even if we would consider the particular
constituent to be a pollutant if an industrial plant had discharged it into
water. Since water itself is not a "pollutant" within the meaning of the
CWA, then any naturally occurring constituents in water likewise are not
"pollutants" under the CWA; they simply are a part of the water.
4. Water quality related effluent limitations that control naturally
occurring levels of water constituents cannot "reasonablybe expected to
contribute" to attainment of such water quality.
Water quality related effluent limitations cannot "reasonably be
expected to contribute" to attainment of the desired water quality when
that standard is below naturally occurring levels of water constituents.
When the technology-based effluent limitations are inadequate to ensure
attainment of a water quality standard on a specific portion of water,
Section 1312(a) of the CWA permits promulgation of water quality related
effluent limitations ("WQRELs").' 0 According to Section 1312(a), WQRELs must "reasonably be expected to contribute to the attainment or
maintenance of such water quality." In the instant case, arsenic is present

88. See 33 U.S.C. § 1362(6) (1988); Bettis, 800 F. Supp. at 1119.
89. Bettis, 800 F. Supp. at 1119 (alleged diversion of natural stream and resultant flooding
did not constitute violation of CWA) (citation omitted).
90. 33 U.S.C. § 1312(a) (1988). For a further description of the regulatory scheme, see supra
part Lb.1.
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in the Rio Grande due to geologic factors on a vast scale.' Arsenic is
"not discharged to the water by industrial polluters."' Since dischargers
do not control the amount of arsenic in the Rio Grande, it is impossible
for them to reduce that amount. Thus, the Pueblo's arsenic standard
cannot "reasonably be expected to contribute to the attainment or
maintenance of" the concentration of arsenic the Pueblo desires for Rio
Grande. Although no case has interpreted what are standards that "can
reasonably be expected to contribute to the attainment or maintenance of
such water quality," the phrase's plain meaning suggests that the Pueblo's
arsenic standard in the present situation must be invalid.
II. Policy considerations favor natural levels of water constituents as
a base for water quality standards.
Policy considerations favor natural water constituent levels as a
base for water quality standards. First, it is not possible for dischargers
to reduce the amount of arsenic in the Rio Grande. Second, it may be
environmentally unsound to attempt to remove the naturally occurring
water constituents that we may consider to be a "pollutant." Third,
allowing standards that force dischargers to clean up natural levels of
water constituents could damage the economy.
a. It is impossible for dischargers to remove the arsenicfrom the Rio
Grande system because arsenic exists due to geologic, not human, factors.
The arsenic in the Rio Grande System is caused by natural geologic
factors on a vast scale. 3 Arsenic is "not discharged to the water by
industrial polluters."' Since dischargers do not control the amount of
arsenic in the Rio Grande, it is impossible for them to reduce that amount.
A "sorption" process (defined below) controls the concentration of
arsenic in the Rio Grande system."5 Arsenate is the form of arsenic that
predominates in most surface waters and shallow groundwater, 6 and it
has a "strong affinity" for "iron, manganese, and aluminum [hydroxides
and] oxides and sediment grains.""7 This affinity is called sorption.'8
91. See Chapin & Dunbar, supra note 60. For a further discussion of the source of the
arsenic in the Rio Grande, see supra part I.a.
92. City of Albuquerque v. Browner, 865 F. Supp. at 742.
93. See Chapin & Dunbar, supra note 60. Their article gives an excellent description of the
behavior of arsenic in hydrogeologic environments.
94. City of Albuquerque v. Browner, 865 F. Supp. at 742.
95. Chapin & Dunbar, supra note 60.
96. Id.
97. Id.
98. See Id.
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Because of sorption, the particles in the river sediment work as a type of
filter ("scavenger"), removing arsenic from the water."
"The scavenging power of [iron, manganese, aluminum hydroxides
and oxides, and sediment grains] for arsenic is further evident in the
dramatically higher arsenic content of sediment from the river bed," as
opposed to the amount of dissolved arsenic in the river water. 1 The
"[tiotal arsenic in bottom sediment (dry weight) along [a 500-mile stretch
of the Rio Grande] ranges from 1,500 to 3,800 [parts per billion] in contrast
to 4.1 to 5.3 [parts per billion] arsenic dissolved in the water flowing
above.""° Remember throughout this discussion that the Pueblo's arsenic
standard is 17 parts per trillion, one thousand times smaller than 17 parts
per billion."m
Chapin and Dunbar warn of measuring arsenic concentrations in
unfiltered water samples, because the sediments contained in the unfiltered
water sample can increase the measured amount of arsenic by 1.1 to 3.6
times or more.y03 Perhaps this explains the difference in arsenic concentrations in the Rio Grande near Albuquerque as reported in the City of
Albuquerque's Memorandum in Support of Summary Judgment (24 parts
° from those reported by Chapin and Dunbar (3.3 to
per billion, or ppb), N
1
4.7 ppb). '
The arsenic in the Rio Grande system originates mainly in water
that comes from the Jemez Mountains, and from ground water that is
deeper than 1,200 feet."° The Jemez Mountain water is high in arsenic
because of silicic volcanism (the volcanism that created the Valles Grande
caldera) and related geothermal systems."° For instance, the "arsenic
content of thermal waters at Soda Dam and Jemez Springs is currently 1,500
ppb and 700 ppb, respectively; reservoir waters within the [Valles Grande]
caldera geothermal system contain 2,800 ppb to 7,800 ppb arsenic.""° The
deep ground water is high in arsenic concentration and correlates positively
with many factors, especially depth, temperature, and fluoride content.1"
For instance, most of the wells tested that extend below 1,200 feet have

99. Id.
100. Id.
101. Id.
102. City of Albuquerque's Memorandum in Support of Motion for Summary Judgment
at 19, City of Albuquerque v. Browner, 865 F. Supp. 733 (No. 93-82-M Ci.).
103. Chapin & Dunbar, supra note 60.
104. City of Albuquerque's Memorandum in Support of Motion for Summary Judgment
at 19.
105. Chapin & Dunbar, supra note 60.
106. Id.
107. Id.
108. Id. (citations omitted).
109. Id.

NATURAL RESOURCES JOURNAL

[Vol. 35

concentrations of arsenic greater than 30 ppb."0
The Jemez River and the ground waters that are high in arsenic
contribute significant amounts of arsenic to the Rio Grande waters.' Yet
the arsenic concentration in Rio Grande water remains relatively low."'
Chapin and Dunbar credit3 the sorption process, discussed above, for this
"self-purification" effect." However, the arsenic concentrations in the Rio
Grande are still not as low as is required by the Pueblo's water quality
standard. As long as the geologic conditions described above remain, the
arsenic concentrations in the Rio Grande will not meet the Pueblo's water
quality standard.
b. It is environmentallyunsound to presume to "clean up" natural
systems.
Man should try to reduce his pollution before we presume to help
nature With its "pollution." The reasons for the implementation of the CWA
were clear:
In 1972, the quality of many of America's rivers, lakes and
estuaries was poor and in serious decline. Lake Erie was
thought to be dead. Rivers from Maine to California were little
more than open sewers. Raw sewage commonly washed up on
beaches. The Cuyahoga River caught fire.""'
To ensure this situation never recurs, man should devote his limited efforts
to minimizing his impacts upon the environment, rather than altering
natural balances.
The EPA itself has noted the phenomenon of naturally occurring
water constituents: "Islome unpolluted waters in the Nation may exceed
designated criteria for particular constituents. There is variability in the
natural quality of water and certain organisms become adapted to that
quality, which may be considered extreme in other areas."' " Some waters
naturally may not meet the "fishable and swimmable" goal as characterized
by the EPA."6 The environment may be harmful to humans and other
species naturally." 7 It is unrealistic to attempt to create an environment
that will provide a hospitable home for every possible species. Likewise, it
110. Id.
Ill. Id.
112. Id.
.113. Id.
114. S. Rep. No. 257, 103d Cong., 2d Sess. 1 (1994).
115. Statement of Current Policy and Advance Notice of Proposed Rule Making, 43 Fed.
Reg. 29,588, 29,592 (1978) (emphasis added).
116. Id.
117. Id.
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is unrealistic to attempt to create a "fishable and swimmable" environment
in every stream. Many streams in the Southwest are torrential; they do not
even flow for most of the year. Many streams in the Northern United States
freeze solid for the much of the year. These are natural situations that meet
neither a "fishable" nor a "swimmable" goal; yet they are situations the
CWA was designed to protect.
Altering a natural balance may in itself be pollution under the
CWA. 'The word 'integrity' as used is intended to convey a concept that
refers to a condition in which the... original state of equilibrium is maintained."' If the original state of equilibrium means an equilibrium of
arsenic in the water, then it is arguable that disrupting this balance is
"pollution" within the meaning of the CWA.
Furthermore, if we undertake to disrupt natural balances whenever
we find a naturally occurring water constituent that we consider to be a
"pollutant," we could be actually harming the environment. For instance,
the Colorado squawfish survives better in water laden with silt,"9 a
pollutant under the CWA. 2 ° The activities of man has removed most of
the silt from the waters in which the squawfish lives, which has resulted in
its placement on the endangered species list.' 2' Thus, alteration of a
natural balance may in itself be harmful and considered pollution under the
CWA.
Finally, another reason to avoid compulsory "clean up" of natural
levels of water constituents is the prospect of an "environmental backlash."" City governments, such as the City of Albuquerque, have limited
financial resources." It follows that if expensive measures are taken to
control natural levels of water constituents, less money is available for other
city government services. When compliance with environmental regulations is expensive and yields little benefit to the environment, as is the case
when regulations require the clean-up of naturally occurring water
constituents, people could very easily become disenchanted with environmental protection. This may explain the current dissatisfaction and calls for
amendment of the Endangered Species Act and other environmental
statutes in the present Congress. 24 Thus, the resulting lack of support for

118. H.R. Rep. No. 911, 92d Cong., 2d Sess. 76-77 (1972) (emphasis added).
119. Henry R. Maddux, et al., Colorado River Endangered Fishes Critical Habitat: Draft
Support Document 16 (1993).
120. See 33 U.S.C. § 1362(6) (1988).
121. Maddux, supra note 119, at 154.
122. See Brad Knickerbocker, Why GOP Seeks to Fillet Salmon Plan, Christian Sci.
Monitor, Jan. 25, 1995, at 2 (describing current controversy over the Endangered Species
Act).
123. See House Comm. on the Budget, Hearing Before the Task Force on Urgent Fiscal
Issues 2 (Comm. Print 1992).
124. See Knickerbocker, supra note 122, at 2.
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environmental programs could cause much more harm to the environment
than simply leaving natural balances unaltered.
c. Requiringa dischargerto the clean up wastes that he did not cause
could damage the economy.
Adverse economic consequences of forcing dischargers to clean up
natural background levels are readily apparent. In order to meet the arsenic
standard, Albuquerque would have to invest in a 248 million dollar
treatment system." s Many municipalities are unable to meet such a
burden. Private industry likewise may be unable to meet such a burden. " Due to the burden on the economy, standards that are below
natural background levels should not be allowed.
CONCLUSION
Notice and comment rule making decisions that are beyond the
scope of their authorizing statute are invalid. The scope of the CWA is
limited to regulate only man produced pollution in order to protect the
environment's natural condition. In many cases it may be difficult to
determine factually whether certain water constituent levels actually are
entirely natural. However, in the instant situation, the Pueblo's arsenic
standard is 1,000 times below natural background levels. Hence, the
Pueblo's arsenic standard controls constituents naturally preexisting in the
waters of the United States, and not just added pollutants. This standard
requires the enhancement of the Nation's waters from the natural condition. Therefore, it is beyond the scope of the CWA. Furthermore, sound
policy dictates that dischargers should not be required to "clean up" natural
levels of pollutants. As a notice and comment rule making decision that is
beyond the scope of its authorizing statute, the EPA should not have
approved the Pueblo's arsenic standard.
Cyndi Mojtabai'27

125. The average operating cost would be 26 million dollars per year. City of Albuquerque's Memorandum in Support of Motion for Summary Judgment at 20, City of Albuquerque
v. Browner, 865 F. Supp. 733 (No. 9382-M Civ.).
126. See House Comm. on the Budget, Hearing Before the Task Force on Urgent Fiscal
Issues 2 (Comm. Print 1992).
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